
IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS: TIHU 

 

Case No. G.R. 40/17 

U/S 500/509 IPC, R/W Sec. 67-A IT ACT. 

 

  State of Assam 

-vs- 

              Nayan Mani Sarma & ors     …Accused persons. 

 

Present:  Sri Anurup Bordoloi, A.J.S. 

     Munsiff cum JMCF, Tihu.  

 

 

Advocates appeared: 

For the State  : Mr. P. Barman, A.P.P. 

For the Defence : Mr. B.N. Kakati, Mr. A. Majid, Mr. A. Gaffar 

 

Dates of Evidence   : 08.08.17, 04.09.17, 28.11.17 

Date of Argument  :  26-2-18 

Date of Judgment   :  5-3-18 

 

J  U  D  G  M  E  N  T 

1.  Prosecution case, in brief, is that one Smt. Nijara Kalita lodged an ejahar 

before the Officer-in-charge, Tihu P.S on 17.03.17 alleging inter-alia that some unknown 

person shared an obscene video of another girl in the name of the informant on 

Whatsapp group.  The informant came to know about the matter on 12.03.17 at home.   

2.  On receipt of the ejahar, Tihu P.S. Case No. 40/17 U/s 449/509 IPC R/W 

Sec. 67(A) IT Act was registered and investigated into. On completion of the 

investigation, I/O filed charge sheet against the accused u/s 500/509 IPC R/W Sec. 

67(A) IT Act. 

3.  On appearance before the court, necessary copies were furnished to the 

accused and on being explained the particulars of offence u/s 500/509 IPC R/W Sec. 

67(A) IT Act, the accused pleaded not guilty and claimed to be tried.  



 

 

 

4.  In support of its case, prosecution side examined 3 (three) witnesses. 

Defence side has examined no witness. The accused was examined u/s 313 Cr.P.C. 

wherein he took the plea of denial.   

5.  I have heard arguments of the learned counsels for both the sides at 

length, gone through the case record and perused the evidence carefully.                                                       

 

Points for determination are: 

6. (i) Whether the accused, on or before 12.03.2017, tried to defame the 

informant by sharing obscene video of other girl in the name of the informant on 

Whatsapp group (Devil Group), and thereby committed an offence punishable u/s. 500 

IPC? 

  (ii) Whether the accused, on the same day above, intended to insult the modesty of 

the informant by sharing obscene video of other girl in the name of the informant on 

Whatsapp group (Devil Group), and thereby committed an offence punishable an 

offence punishable u/s. 509 IPC?  

 

Discussion, decision and reasons thereon: 

Before going to decide the points for determination, let me describe the evidence in 

brief.    

7. P.W. 1, Sri Gopal Kalita, has stated in his evidence that the informant is his 

daughter.  He does not know the accused persons, but sometime he used to see the 

accused persons at Tihu.  The incident took place about 4-5 months ago from the day of 

his deposition.  The informant told her mother about the matter. Later on, the 

informant’s mother informed the matter to PW 1. Then the informant came to P.S along 

with P.W.1 and lodged the ejahar.  

8. In his cross-examination, he has stated that he does not know about uploading 

the informant’s photo at whatsapp group.  He has not seen the uploaded photo in the 

whatsapp group.  He does not know how and where the photo was uploaded.  Police 

has not recorded the statement of PW 1. 

9. P.W.2, Sri Bijay Sankar Patowary, has stated in his evidence that he does not 

know the informant.  He knows both the accused persons.  The incident took place 

during the time of “Holi”, 2017.  PW 2 has stated that police called him and inquired 

about a video that has been shared in whatsapp group in the name “Devils group”.  PW 

2 also stated that that video was shared in Whatsapp and was in the name of a girl 

namely Nijara.  Police took print out of “Devil Group” from P.W.2.  The video was shared 



 

 

 

by Nayanmani.  Police seized the print out in front of him and he signed on the seizure 

list.  

10. In his cross-examination, he has stated that P.W.2 is a member of “Devil 

Group” on Whatsapp.  P.W.2 does not know the number of members of that group.  

When photo was shared in that group and if the photo is not recognized whose it is, 

then we ask the group members.  P.W.2 does not know from where the photo and video 

was shared.  P.W.2 does not know whose video was that.  P.W.2 got to know at P.S that 

the video was of Nijara’s.  Nayanmani does not know whose video and photo was that.  

P.W.2 and other members of that group did not forward that photo and video to other 

numbers.   

11. P.W.3, Parag Jyoti Bania, has stated in his evidence that he does not know the 

informant and the accused persons.  P.W.3 does not know anything about the incident.  

P.W.3 heard that the case was relating to mobile phone.  Defence has denied cross 

examining this witness. 

12. P.W.4, Sri Anjan Das, has stated in his evidence that he does not know the 

informant and the accused persons.  P.W.4 does not know anything about the matter.  

Defence has denied cross-examining this witness. 

13. P.W.5, Smt. Nandini Kakati, has stated in her evidence that on 17.03.17 she 

was at Tihu P.S.  On that day Nijara Kalita lodged an ejahar.  The informant was with 

her father.  Thereafter, SP endorsed the same to P.W.5.  They went to the house of the 

informant and interrogated her.  P.W.5 collected the print-out of the messages of the 

Whatsapp group.  Then P.W.5 called the members of that group who had participated in 

the discussion in the whatsapp group.  The members of the group said upon 

interrogation that they only participated in the discussion but the video was sent by 

Nayan Mani Sarma.  P.W.5 searched the accused at Tihu as well as at, Guwahati, but, 

could not find him.  On one day, Nayan Mani Sarma came to P.S with anticipatory bail 

and P.W.5 allowed him to go.  Thereafter, P.W.5 filed the charge-sheet u/s. 500/509 IPC 

R/W Section 67-(A) IT Act.  P.W.5 drew the sketch map later.  Ext.1 is the seizure list, 

Ext.1(1) is the signature of P.W.5, MR Ext.A is the print out copy seized from Bijoy 

Shankar Patowary, Ext.2 is the sketch map, Ext.2(1) is the signature of P.W.5, Ext.3 is 

the charge-sheet and Ext.3(1) is the signature of P.W.5.  In her cross-examination, 

P.W.5 has stated that she has not submitted charge-sheet against the absconder.  There 

are 2 accused persons Nayan Mani Sarma and Gunjan Deka.  Nayan Mani Sarma has 

appeared before P.W.5 with pre arrest bail order passed by Hon’ble Gauhati High Court.  

The image in the Ext.A cannot be identified. The identity of the girl whose photo 



 

 

 

according to Nijara was circulated in the WhatsApp group could not be traced out.  

Every video has its IP address.  P.W.5 was not able to trace out the IP address of the 

video.  Since P.W.5 was not able to trace out the IP address, she cannot say from where 

it has been sent.  P.W.5 has not recorded the statement of Dimbeswar Das, who shared 

the video to Nijara Kalita.  Nijara Kalita has stated before P.W.5 that Anjan’s elder 

brother Rahul sent the photo and video in the Devil’s group.  But P.W.5 has not 

interrogated Rahul and Anjan.  P.W.5 has not traced out the IMEI number of the device 

from where the video was uploaded.  P.W.5 has not submitted any video in this case.  

The video was not of Nijara Kalita.   It is not a fact that P.W.5 has not investigated the 

case properly and charge-sheeted against the two innocent persons. 

14. On perusal of case record and the evidences of prosecution witnesses it is seen 

that the evidence of the informant/victim could not be recorded in-spite of repeated 

efforts. Since the attendance of the informant/victim could not be obtained without 

inordinate delay, the evidence of the informant/victim has been dispensed with. 

Generally, in criminal cases the evidence of the informant who lodged the FIR is vital for 

the prosecution to establish its case. However, in some cases where the informant and 

the victim are two different persons, the evidence of the informant though important, 

can be dispensed with if the prosecution cannot produce the informant. The evidence of 

the victim is much more important than that of the evidence of the informant where 

both the persons are two different persons because an informant is a person who gives 

the first information about the commission of an offence to set the law in motion while 

the victim is the person who has himself witnessed the commission of the offence and 

suffered its consequences. But in the present case in hand, Nijara Kalita is both the 

informant as well as the victim. So in such a situation she would have been in a better 

position to adduce evidence relating to the commission of offences by the accused 

persons. Failure of the prosecution side to examine Nijara Kalita/informant/victim in this 

case has become fatal to the prosecution case as she was one of the prime prosecution 

witnesses. 

15. On further perusal it is observed that PW 2 has stated in his examination in 

chief that the accused person namely Nayanmoni Sarma shared the video in the 

WhatsApp group. But the evidence of PW 2 has not been corroborated by any other 

prosecution witnesses. Since the informant/victim could not be examined by the 

prosecution in the instant case, the incriminating materials stated by PW 2 has become 

futile in the absence of any further corroboration. Moreover, in the cross examination of 

PW 2, he contradicted the fact deposed by him in his examination in chief that he knows 



 

 

 

from where the video has been shared. That apart, the I.O./PW 5 has not recorded the 

statement of Dimbeswar Das who shared the video with the informant/victim nor the 

I.O. interrogated Rahul who according to the informant shared the video and the photo 

in the WhatsApp group called “Devils Group”. 

16. The prosecution side has exhibited the printout of the screenshot of the 

WhatsApp group conversation as EXT-1. Electronic record i.e. EXT-1 produced for the 

inspection of the court is a documentary evidence under Section 3 of the Indian 

Evidence Act, 1872. Any documentary evidence by way of an electronic record under the 

Indian Evidence Act, in view of Sections 59 and 65-A, can be proved only in accordance 

with the procedure prescribed under Section 65-B of the Evidence Act. Under section 65-

B(4) of the Evidence Act, if it is desired to give a statement in any proceedings 

pertaining to an electronic record, it is permissible provided the following conditions are 

satisfied- 

(a) There must be a certificate which should identify the electronic record 

containing the statement; 

(b) The certificate must describe the manner in which the electronic record was 

produced; 

(c) The certificate must furnish the particulars of the device involved in the 

production of that record; 

(d) The certificate must deal with the applicable conditions mentioned under section 

65-B(2) of the Evidence Act; and 

(e) The certificate must be signed by a person occupying a responsible official 

position in relation to the operation of the relevant device. 

17. However in the instant case it is seen that the prosecution side has failed to 

comply with the provisions of Section 65-B of The Evidence Act, 1872 to prove EXT-1. 

18. Having regard to the lack of evidence against the accused persons, I am of the 

considered opinion that the prosecution has failed to prove the guilt of the accused 

persons u/s 500/509/34 IPC beyond reasonable doubt and as such the accused persons 

deserves acquittal.   

 

   

 

 

 

 



 

 

 

  O R D E R 

19.    In view of the conclusion made above, I hold the accused not guilty of the 

offences U/s 500/509/34 IPC. Hence, the accused is acquitted of the offences U/s 

500/509/34 IPC and set at liberty forthwith.   

20.  The bail-bond of the accused shall remain in force for a period of six months 

from the date of this order.  

21.  The judgment is delivered in the open Court in presence of the accused and his 

learned Counsel. 

  Given under my hand and the seal of this court on this 05th day of March, 2018.  

 

 

 

 

 

 

 

         (Anurup Bordoloi) 

Munsiff cum JMFC, Tihu 

 

 

Typed by me,  

 

(Anurup Bordoloi) 

Munsiff cum JMFC, Tihu     

                                                                        

 

 

 

 

 

 

 

 

 

 



 

 

 

:Appendix: 

1. Prosecution witnesses: 

(i) P.W.1- Sri Gopal Kalita 

(ii)  P.W.2- Sri Bijay Sankar Patowary 

(iii)  P.W.3- Sri Parag Jyoti Bania 

(IV) P.W.4- Sri Anjan Das 

(v) P.W.5- Smt. Nandini Kakati 

 

2. Prosecution exhibits:  

(a)  Ext.1- Seizure List 

(b)   Ext.2- Sketch Map 

(c)  Ext. 3-  Charge-sheet 

 

 

3. Defence witness:  Nil 

 

4. Defence Exhibits:  Nil 

 

5. Court Witness:  Nil 

 

 

 

  Munsiff cum JMFC, Tihu 

 

 

 

 


